assignments of 14 to 16 under the criterion of gravity.  In
each instance, however, MSHA assigned the number of penalty
points under the criterion of gravity which the conditions de-
scribed in the inspectors' citations and order seem to require.

In most settlement proceedings, the parties' motions for,
approval of settlement provide detailed facts as to unusual
mitigating circumstances which were apparently not taken into
consideration by MSHA when it derived the penalties which are
being contested.  In this proceeding, the parties have given no
specific reason to justify a 10-percent reduction in all of the
76 penalties involved in this proceeding.  If the proposed re-
duction were any more than 10 percent, I believe that the settle-
ment would have to be returned for the parties to provide some
specific reason for seeking a 10-percent reduction.  It is a
fact, however, that I have received detailed evidence in some
proceedings pertaining to as many as 98 alleged violations.  It
is generally true that an operator is able to introduce mitigat-
ing circumstances in such proceedings so that, in most cases, I
end up assessing slightly lower penalties than MSHA.

I have read the conditions described in all of the citations
and order involved in this proceeding and I believe that in an
evidentiary proceeding I would be inclined to reduce many of
them below the amount proposed by MSHA.  For example, many of the
electrical violations pertain to failure to replace a cover on a
switch box or control box.  If that box should prove to be in a
remote area which was dry and infrequently used, I would be in-
clined to assess a lower penalty than has been proposed by MSHA
because I believe the likelihood of a serious injury from such a
violation is remote.  Also, in many of the alleged violations
pertaining to failure to guard a walkway or moving machine parts,
the testimony at a hearing generally shows that the openings for
which guarding is being required are somewhat small or are lo-
cated in an area of infrequent travel by personnel.  The mitigat-
ing circumstances in such cases usually warrant a reduction of
the penalties to amounts less than those proposed by MSHA.

As I indicated in the first paragraph of this decision, the
total corrected proposed penalties amount to $5,521.00 and re-
spondent has agreed to pay corrected settlement penalties in the
amount of $4,968.90, or a reduction of $552.10.  In my opinion,
if a hearing had been held as to the 76 alleged violations in-
volved in this proceeding, it is more likely than not that I
would have assessed penalties of no more than the settlement
amount agreed upon by the parties.  Therefore, I find that the
joint motion for approval of settlement should be granted and
that the corrected settlement agreement should be approved.

WHEREFORE, it is ordered:
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